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Abstract:

Except for the Mauritanian and Saudi legal systems, most Arab civil codes lack
explicit regulation of the pre-contractual phase, particularly with regard to the duties of
disclosure and confidentiality and the resulting mutual obligations between negotiating
parties. Traditionally, these legal systems have confined the principle of good faith to
the performance stage of contracts, without extending it to negotiations. In contrast,
contemporary legal trends—most notably the 2016 reform of the French Civil Code and
the UNIDROIT Principles of International Commercial Contracts—have affirmed the
binding nature of good faith throughout all phases of the contractual process, including
negotiations. These developments have recognized good faith as a mandatory rule of

public order, not subject to contractual waiver. This comparative analytical study seeks
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to assess the legislative vacuum in Arab legal systems and underscores the need for
adopting explicit legal provisions to govern the pre-contractual phase. It argues that such
regulation is essential for enhancing contractual security, protecting negotiating parties,
and fostering economic stability, particularly in the context of international commercial
transactions. The study concludes with a recommendation for Arab legislations—
excluding the Mauritanian and Saudi systems—to enact mandatory provisions modeled
on Article 1104 of the French Civil Code, requiring that contracts be negotiated, formed,

and performed in good faith.

Keywords:

Pre-contractual phase; good faith; negotiations; duty of disclosure; confidentiality;

bad faith; civil liability; international commercial contracts.
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- It is defined as «faithfulness to an agreed common purpose and consistency with the justified
expectations of the other party”. See: W Tetely, Good Faith in Contract

- Particularly in Contract of Arbitration and Chartering, 35 Journal of maritime law

- and commerce 594 (2004); R Kolb, Principles as Sources of International Law (With Special Reference
of Good Faith), Netherlands international law review 20 (2006).
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Second: English sources:

1- Michael Gedds making private partnership work, London, Gower, puplishing limited,

2005, p3, available on website, last visit 20 October 2024:

https://www.routledge.com/Making-Public-Private-Partnerships-Work-Building-

Relationships-and-Understanding/Geddes/p/book/9781138380936#
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2 - Nur Alkaf Abd Karin, Risk Allocation in Public Private Partnership (PPP) Project:
A Review on Risk Factors, International Journal of Sustainable Construction
Engineering Technology, Vol 2, Issue 2, December 2011, page7, available on www.

resaerchgate,net, last visit 20 October 2024.
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