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Abstract

Legal Framework for the Protection and Exploitation of Marine Resources

extending beyond National Jurisdiction

Open seas and oceans in the areas extending beyond national jurisdiction provide
enormous sources of living and non-living marine resources. States have overexploited
these areas as being out of jurisdiction or authority of any other state or entity.
Consequently, the international community decided in the verge of adopting the United
Nations Convention on the Law of the Sea in 1982 to set the general frame for the
protection and exploitation of areas beyond national jurisdiction. This was apparent in
the form of endorsing the principle of common heritage of mankind, the principle of fair
and equitable sharing of benefits from the high seas, and the principle of international
cooperation in the conservation and management of marine resources in areas beyond

national jurisdiction.

Due to the insufficiency of the practical legal protection established by the law
of the sea convention, an additional rules, measures, and guidelines were adopted
in subsequent international treaties and through the practices of the competent
international organizations, that stressed on the application of universally accepted
environmental principles since Rio Declaration of 1992, i.e, the principles of rational and
sustainable use of natural resources, environmental impact assessment, and biological

diversity, as well as ensuring compliance with protection and exploitation standards in
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areas beyond national jurisdiction, including the adoption of marine protected areas and

particularly sensitive areas.

Finally, the international community concluded that it is pivotal to adopt a global

international agreement with unified binding rules that deal with this issue.
Keywords:

areas beyond national jurisdiction-marine resources-common heritage of mankind-
biological diversity-continental shelf-marine protected area-particularly sensitive area-

joint exploitation.
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2 - John Warren Kindt, Deep Seabed Exploitation, UCLA Journal of Environmental Law & Policy, 1984,
p. 47.
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The Jakarta Madnate-From Global Consensus to Global Work, Conservation and Sustainable Use of
Marine and Coastal Biological Diversity, Secretariat of the Convention on Biological Diversity, May
2000, Available at:
https://www.cbd.int/doc/publications/jm-brochure-en.pdf (last visited on 27 December 2022).
6 -The Contracting Parties to the Nairobi convention, IUCN Eastern Africa Programme, Conservation of
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Coastal and Marine Biodiversity in the Eastern Africa region: Progress in Implementation of Jakarta
Mandate, April 2000, p. 2. Available at:
https://portals.iucn.org/library/sites/library/files/documents/2001-027.pdf (last visited on 27
December 2022).
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2 - Erik Molenar, Non-Participation in the Fish Stocks Agreements: Status and Reasons, The International
Journal of Marine and Coastal Law, 2011, p. 222.224.
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2 -Elizabeth Barrett Ristroph, Loosening Lips to Avoid Sinking Ships: Designing a Ship Communications
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@bliall 0o oucolll (uia dbl>] (usi) dilé @f (e "lgid jorall @)=l Lol gkl
ol Ga (5y31 ashin sl e Glel dlas dz)ay dolsll

System for the Bering Strait Region, Indiana International and Comparative Law Review, Vol. 24, No.
3,2014, p. 627.
1973 olsl Gaumll e Ciglill gia didlail Gl oariia dlgall &yl dabsiall elirel dylle ol Sil yazg -1

2 - IMO, Resolution A.720(17), Guideline for the Designation of Special Areas and the Identification of
Particularly Sensitive Sea Areas, adopted on 6 November 1991.

3 - IMO, Resolution A.927(22), Guidelines for the Designation of Special Areas under MARPOL 73/78
and Guidelines for the Identification and Designation of Particularly Sensitive Sea Areas, Adopted
on 29 November 2001.

4-1d, para. 211.
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iyl Cuy> 2005 ale diezla Ciai sillg 1999 ale &)zl d>all dabiis (o yalall

000l azgr dumluwel Gbliall Gle did 83ylgll Cilgiroill

by Gildg juii )izl Gusiy dild 1999 wlel didgall &=l dabiall )hal lagg

Gbliall Ga laylicl &=y dahia &)l Guei aic (Associated Protective Measure)
ol ao-Mall dabsial byipall Gildgll yuaill lis ©adi cusilg .ol drer duwlwell
bl ashiall loylicly dabiall & ol &l &las disd slaicl )i o opale JUs
suaill dylles dllas) dalo] dilas ypdyl 2001 ale pslall jhall clrg . Pools azg

ol @bliall e JS ddell dyymll dabiiall g ohsball (A927 (22 lyills 1991 alsd (A720 (17 lyall flle - 1
il 2005 alsl (A982 (24 iy 1999 alal (A885 (21 ,hall e Laiy wwols axgs dubull Gblially
IMO, Resolution A.885(2), Procedures for the Identification of Particularly Sensitive Sea Areas and
the Adoption of Associated Protective Measures and Amendments to the Guidelines Contained in
Resolution A.720(17), Adopted on 25 November 1999. See also: IMO, Resolution A.982(24), Revised
Guidelines for the Ildentification and Designation of Particularly Sensitive Areas, Adopted on 1

December 2005.
oy gl gyl dabiiall e 8ystall I Cbhall b8 Al Giligll yuill wlhas slkiul of Ads - 2

il gomill sle dbaviyall dyilgll yul il @laiall )il vai sl 189 0ol ags dusbusell &y yomill Gbliall
“if an application is submitted without fully identifying Associated Protective Measures, the MEPC
[the Marine Environment Protection Committee] may approve in principle the identification of the
area as a PSSA, pending submission of at least one proposed Associated Protective Measure within
2 years of such approval and subsequent adoption of at least one Associated Protective Measure.”
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Resolution A.885(21), op. cit., para. 4.3.4. see also: Resolution A.927(22), op. cit., para. 7.1; Resolution
A982(24), op. cit., para. 1.2, 7..
1- Resolution A. 927, op. cit., para. 7.2.
2 - Petra Drankier, Marine Protected Areas in Areas beyond National Jurisdiction, op. cit., p. 302.
3 - Resolution A. 982(24), op. cit., p.4-5.
4 - IMO official website, IMO and its Role in Protecting the World's Oceans, Available at:
https://www.imo.org/en/MediaCentre/HotTopics/Pages/oceans-default.aspx
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1- UN General Assembly Resolution 57/141, Oceans and the Law of the Sea, adopted on 21 February
2003, UN Doc. A/RES/57/141, para. 53.

2 - UN General Assembly Resolution 58/240, Oceans and the Law of the Sea, Adopted on 23 December
2003, para. 52.
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1 - Preparatory Committee established by General Assembly Resolution 69/292: Development of an

Internationally Legally Binding Instrument under the United Nations Convention on the Law of the
Sea on the Conservation and Sustainable Use of Marine Biological Diversity of Areas Beyond National
Jurisdiction, Chair's Indicative Suggestions of issues and Question to Assist Further discussions in
the Informal Working Groups at the Second Session of the Preparatory Committee, 26 August-9
September 2016.

2 - Report of the Preparatory Committee established by General Assembly Resolution 69/292:
Development of an Internationally Legally Binding Instrument under the United Nations Convention
on the Law of the Sea on the Conservation and Sustainable Use of Marine Biological Diversity of
Areas Beyond National Jurisdiction, Fourth Session, 31 July 2017, p. 7.
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Achinthi C. Vithanage, A Deep Dive into the High Seas: Harmonizing Regional Frameworks for

Marine Protected Areas with the UNCLOS Convention on the Conservation and Sustainable Use of
Marine Biological Diversity in Areas beyond National Jurisdiction, Global Environmental Law Annual,

2020, p. 7374.
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1- FAO Technical Guidelines on MPAs (as fisheries management tool), available at:
https://www.fao.org/fishery/en/topic/16203

2 - FAO Technical Guidelines for Responsible Fisheries, No.4, Rome, 2011. Available at:
https://www.fao.org/3/i2090e/i2090e.pdf
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1- “La plate-forme continentale est du domaine mixte, alternativement immerge et émerge un véritable
prolongement du continent voisin” considérations scientifiques relative a la définition de la plateforme
continentale, Document préparatoire no.2, ONU A/Conf. 13/2, 30 Septembre 1957

ozrl-2
E.Borchard, Resources of the continental shelf, American Journal of International Law, 40, 1946, p.
53 and s.; ). L. Mero, The Mineral resources of the sea, Cambridge University Press, 1965, ; T.Loftas,

Wealth from the oceans, 1967.
o0y lag 10 .00 (@il g pall ulyail

3 iladlly & yisilall & losal
THE LEGAL & JUDICIAL JOURNAL
2023 gigy - 33 susll




ilisll @byl T+ auly saigall a5

lgizanl Giilr Sl lbyzally jledl olais $blia lgari Gill dephll cilgyill JS

elliSy olall opall ciliisenl dis dols susdl Algiwll (8 by Gill dyslaiadl
lae Blasellg culgill elli e Jommell il Giall Galell Jisdlg olaidl )] dx =l
omsimall Gle lgllsiulg lgaliis] @ubiny alaiodl jad dsslgll Wl o g lia JS
geizall 0o elar plainl lgoi Bagaxa dilos 3947 8 Holii (silly laslly alsll
bl 0o 1958 ale jloedll gila] Jo3I saxiall @adl yaigo ail] Jogi Lags Jiad «lol
@ el cahedl aols aalall lgia ol clelasiul @il duulul claleil s)l
cilolaseiwl @Saxi dole ddlail Gl Jogi il yloedl ooilal Cullill 8axiall @edl raise
ail>lw Joall L sae uasd Gl slaindl 3557 189 1982 lpile Blosllg lgilsudg ]

Aapb Olo)i 0o el Olagd gl lay @Blail o> (o dyl-lu e ol Culs
Cilbuzallg Hloeadl Olesd Calg i 3ol

GleSy dueub clgyd (dixiy glall mhw) cillasxally )bull oleis dshia o=

dreubll Clgyill Elli ¢og . @ dyslaisdly duidlly duzglguzell Culuwlyll ¢u.u| o 99 &S
potigaldly Lo illy mouilodly suixially yaadlly syaxlly @=all Jio diivsall cilg)il
Jai cilaaiy >l oSy Gilly Sustl dclinll dpeadl ails - Playeg slally Joyidly
ol Ul dols dsm e dull a3l clesgiuall o lgzhiul @ilaai o huis

2>y -1
E.Borchard, Ressoures of the continental shelf, AJIL, 40 (1946), p. 53 and s.; JL.Mero, The M8:1era|
ressources of the sea, 1965, ; T.Loftas, Wealth from the oceans, 1967
2 - Denis Roy, The Legal Continental Shelf: The Surprising Canadian Practice Regarding Oil and Gas
Development in the Atlantic Coast Continental Shelf, Alberta Law Review, 2012, p. 69; M. W.
Mouton, The Continental Shelf, Springer, 1951, p. 351.

L4

i ilaallg & yigilall & lseall

THE LEGAL & JUDICIAL JOURNAL
2023 gigy - 33 ausll




dgalsl ddgll 39> gl Saiaall dy ol Cilgyill Usitulg dylazel Gigilall aUsill

dgalall il cidly . O auhll jlally Joyill doliug osleall Gie (el zulxll gls

.(2)5).55 GileSS dineng dilg i culesgia Gle (9= dixig )A?LEH pesl &Lo UT elis

5l ilayally sl lasd b disll pue asphll ylgall Glaig aggaa Uil 1dg
ylgall” yuei oIS 13] Loy @lobg aleg Gidi a1l e Gloall paizall cilol lay o)l
slgall @y 1958 alsd s)lall caymell Cosiz au8lail adlhaig digaraa Criye sill “asyhll
2aige Jg dgilwhs o Gloall gilall izl Gopeii @l Sl ole o ddlsall ol &liall
ol Gl gélsll Ga s cug alluall oigl wariz o adsil il jlull saxiall @adl
- OJsluill e Jia 8] yiiwd oSG @l wlliil(loall gaizall cagybs

Joall 3y rdall Godzll (GUni :Lili

Sl olagd @blia Gle Joall @odxd lx>ga Laghii sl Jloall ooilall gy ol
019 duloluall &gl @ls] o e o Gill el Gbliall G 86 Laily «illauallg
dshinll Gyd Caws 553l (8 @xdg uloluall Joall duadddl sgazell shg pai il ells

lgall >l (10

soeslly ds Ll oluall lgals] oo lejor a7 illy Aol 83lusd delll @bliall @i
2019 diwl 12 @) 09ilall (o 3 Balall Cuisi 8o lgisei Lag lailsud lls (6 Lay auls

£1 00 1970 (ugSl dsal alall ol 0gilél als sgss L yloml Cilgyi Sl aunly] (Ko @bl - 1
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1958 aulédl joell dudleil -1
Article 12 1. Where the coasts of two States are opposite or adjacent to each other, neither of the
two States is entitled, failing agreement between them to the contrary, to extend its territorial sea
beyond the median line every point of which is equidistant from the nearest points on the baselines
from which the breadth of the territorial seas of each of the two States is measured. The provisions
of this paragraph shall not apply, however, where it is necessary by reason of historic title or other
special circumstances to delimit the territorial seas of the two States in a way which is at variance
with this provision. 2The line of delimitation between the territorial seas of two States lying opposite
to each other or adjacent to each other shall be marked on large-scale charts officially recognized by
the coastal States.
Article 25 The provisions of this Convention shall not affect conventions or other international

agreements already in force, as between States Parties to them.

1958 (5,lall Coyorll dyalasl
Article 6 1. Where the same continental shelf is adjacent to the territories of two or more States
whose coasts are opposite each other, the boundary of the continental shelf appertaining to such
States shall be determined by agreement between them. In the absence of agreement, and unless
another boundary line is justified by special circumstances, the boundary is the median line, every
point of which is equidistant from the nearest points of the baselines from which the breadth of
the territorial sea of each State is measured. 2. Where the same continental shelf is adjacent to
the territories of two adjacent States, the boundary of the continental shelf shall be determined
by agreement between them. In the absence of agreement, and unless 4 another boundary line is
justified by special circumstances, the boundary shall be determined by application of the principle of
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equidistance from the nearest points of the baselines from which the breadth of the territorial sea of
each State is measured. 3. In delimiting the boundaries of the continental shelf, any lines which are
drawn in accordance with the principles set out in paragraphs 1and 2 of this article should be defined
with reference to charts and geographical features as they exist at a particular date, and reference
should be made to fixed permanent identifiable points on the land.

Article 7 The provisions of these articles shall not prejudice the right of the coastal State to exploit the
subsoil by means of tunnelling irrespective of the depth of water above the subsoil.
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1 - Article 142 Rights and legitimate interests of coastal States 1. Activities in the Area, with respect to

resource deposits in the Area which lie across limits of national jurisdiction, shall be conducted with
due regard to the rights and legitimate interests of any coastal State across whose jurisdiction such
deposits lie. 72 2. Consultations, including a system of prior notification, shall be maintained with the
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State concerned, with a view to avoiding infringement of such rights and interests. In cases where
activities in the Area may result in the exploitation of resources lying within national jurisdiction, the
prior consent of the coastal State concerned shall be required. 3. Neither this Part nor any rights
granted or exercised pursuant thereto shall affect the rights of coastal States to take such measures
consistent with the relevant provisions of Part XIl as may be necessary to prevent, mitigate or
eliminate grave and imminent danger to their coastline, or related interests from pollution or threat
thereof or from other hazardous occurrences resulting from or caused by any activities in the Area
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