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Abstract

The doctor performs a humanitarian role; which is to
help patients and provide humanitarian services that lead
to recuperation following accurate diagnosis and then
appropriate treatment. This profession is characterized
by being a profession of personal consideration. On the
one hand, the personality of the doctors is deemed a
consideration for the patient. On the other hand, the pressure
that the doctor endures because of the large number of
patients, appointments and urgent cases sometimes force
him to refer one or more patients to another doctor. This
in itself, raises a question about the possibility of referring
the patient to another doctor, and calls into question the
extent to which this referral affects the responsibility of the

original doctor.

The significance of research stems from its close
correlation with the interests of society, as every one of
us is exposed to disease, and every one of us needs to see
a doctor as well as practical reality is full of doctors who
do refer their patients to other doctors. Therefore, patients'

referral requires further research to find out the extent of
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its permissibility and to determine liability in the event
of a medical injury. In addition, the lack of research on
the subject of medical referrals magnifies the importance
of this research. These reasons altogether have prompted
the researcher to study comparative laws to find out their

practices and applications.

The research reached a number of key results, most
notably that the contract between the doctor and the
patient is a basis for considering any medical referrals as
a sub-contract. In addition, the end of the original contract
results in the termination of the sub-contract, as the reason
for the existence of the sub-contract is the implementation
of the commitment of the original contract. Moreover, the
permissibility of medical referral depends or not on the
personal consideration in the contract, what matters is the
doctor's personality and its importance to the patient, since
personal consideration prevents any person other than the
original doctor from carrying out the task. The study also
concluded that the original doctor is not responsible for
the mistakes of the alternative doctor who replaced him,

because he practices his work independently from his
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colleagues, unless the original doctor exercises effective

control over the work of the alternative doctor.

Finally, the study recommended compelling physicians
to obtain consent from the patients before referring them to
alternative doctors to complete treatment. The consent of
the patient is essential so that the original doctor would not

be held accountable for the errors of the alternative doctor.
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Treating Physician, The New England Journal of Medicine, Health Law, Ethics,
and Human Rights, University of Pennsylvania Law School, Research Paper
No.19-01, 21 June 2018, at 2433 — 2438. Available on https://papers.ssrn.com/
sol3/papers.cfm?abstract_id=3304813 Last visit 25 Mar. 20.



G e alll e

i) e Ltlaio Lolabits 39y o Lilall 2aSomadl glus iy il g
sl Gpadadl el Bie g G201 ulall aiall B il Lae ¥l ye
e Lowe 401 I (g5 Jékzg;d\j;}?\ T cands ) diay o Al | gy

e puall Caly s5Y 3T cads Il dis o I3 Al B ot




oL ilatly g laall glall 2 dall I3 U Aalaill &og3Lall alSs Yl

3 alLAll
62 el Lgarn Gl ssaall @al (e Al Jlee¥l ss3e an
;Ja.“ll@.ﬂjgw\ju.‘aﬂ‘ BmmgSMgJLmJ‘;Jacu.\L&;}ij]
028 a5 | 3uan¥l ol Ay il Lga lis Sl (ygall @al unl o
Aogilall Labloy o il Lot digad

Caug il 2ol clagbel eal e bl cre aBlall aay

Obldl e walally . cpaalad! e sle¥ Caantg elal ) sy

elaiiy ¢ pduadl Lguas il 3lacuall 3gaall Ag3lall colaglaiil] pe 5!
(0ol eddads gl o ol iuadl eilall o Ll ¢ iils

o 1Ll Wy o el Bods Cra 03ly B grduedl O L sty
Josll e g3 Yl 5 53T s dlms Jom 0 Sloa puie e i 4
3T dal sy 13] 3]t G pell g Gl & guully 251 ol
e Jpamll 3 condall Gy B el LS o pall Bola 3,058 50504
sy duad 3 08 IS 3alualls Jaadl 5 peical Sl S (e g A1,
o pell Bles 5,38 iy AllD Lolal Sy cpas e b Gale (e
ol 1,83 LeS a3 3 (g ) dall gal wlaiell (pgilall o

2 il Hlae¥l Lle dade o Il JUY Hlea satiag
Lo ol o o pell Bty divenly Condall a3 pualls all
Bagalls aliatly waall Sa sl yud HaTpmiiagh o) (e piay uaie
i) 5Lae ¥l sghe e ulall AGalls



G e alll e

IV oLaeY Lol s (i pally cundall s adall 3529 of LS
(Ol e aiadl 195 (5 lo¥l aiall Jlgds - loldl e 1dde lall

(Lol azall al 33l 2a s o Ll (e dell 3929 B o] O e

oyl S OIS (bl ¢ye 1aGe ulall I Lael Al o
SBYI IS WD cgin Llo 5,0 cdas Bl gl jue HaT couls Jsls

Ol Ll e ualell 2430500

oottt Ui ey Yhne a1 Condall 0060 ¥ ale Jualsy

1319 £53Ley ye SO dloc o S ley tdlma (J> M|
il ol e le Bl 3y lae Guslay Glo ¥l gl IS

@@l U3 o pall (ye B381ge 331 2Ll al 3L Al yull angiy

(a3 A9 pis i yell A8 ga (ol ot Madl JLeSin s conds )

o) Condall s Uas T e SLa¥) Codall Jelaa ¥ is




oL ilatly g laall glall 2 dall I3 U Aalaill &og3Lall alSs Yl

o0 Ly oo
&aloJl doJls
:\,H)aﬂ 8.‘}@" zYJi
Uliy cndall 3ot Adgbuad! o Uasll S5 (s el —
YoVe Bygmiadl (Healatly Sl 5l ol yeiS
(A9 Al (405 y5ume e (oLl (e aBLaill (gl pull (s
YVo AB).ALBJ‘ Lw‘ J‘.}
Ume «Joul Bueg piie NS ung ulall diall (as )l e W -

Yeov (A tz\_“&vjia.” a.*.n\.}.- 43.3.\\.4.@13‘2‘3 @3_.'\.2.“ ki!j_‘h.l.”

Sl LS dae Lo uaseadl Hlae¥l 5T gl slay gies -
Yo ‘Z\:UJJS.‘.H}” ‘3_&:’_&.‘#‘ a.i.n\#‘

Sl s dlgie pagaitly ulall Uazdl @Sl cplidall ca i -
Y\ ‘3)}44.7.4.” ;u}.nmb

sl = Suedl (eilEll 7 yd B dagusdl (g)sgiadl 15N e -

YoV B palat ¥ Aagdatl (g padl 5l bl

2\.‘4.@.2_” )‘.} “_,..Ja.” d.n.«_” u& g.:..n'..a.la.” ‘;‘LA‘):L” 434,3.7& oy ‘_,.\.c -

ZL:.}JQ.“ LUML‘.L”JgZLHJ‘J ‘U'."Ya'” C)Ln_” Jac ‘&;..\_ZLJ .Azn.u.u." dasea —

B SRTAC PV I P



G e alll e

Aaalmll 1o coulall Jlmadl o Mazel ldl c@uld (s dams —

YV LZ\:QJJ.&U. :2‘ L;J:’J#‘

D tdj\.&.&” B;LZZLLA ¢a.:t..1.]a.“ @M‘ tjja.a.;.n C):.LLA} Jesels

PURES (PSP TR

- Eric A. Feldman & Holly Fernandez Lynch & Steven
Joffe, Informed Consent and the Role of the Treating
Physician, The New England Journal of Medicine, Health
Law, Ethics,and Human Rights, University of Pennsylvania
Law School, Research Paper No.19-01, 21 June 2018, at
2433 — 2438. Available on: https://papers.ssrn.com/sol3/
papers.cfm?abstract_id=3304813 Last visit 25 Mar. 20.

- Marcia M. Boumil & Paul A. Hattis, Medical Liability
in a Nutt Shell, West, West’s Law School, USA, 2011

- Richard M. Patterson, Harney’s Medical Malpractice,
Fifth Edition, LexisNexis, New Jersey, 2011




oLall (gilally (g pladll Gilall 2 ulall S5 DU Aelaill Aogilall Al Y
>< z&he).fﬁ.ﬂ

aadl gilatl sl Yo vt A (YY) @B 0pgile -

} i) Call Jiige Wgl e pli B VAAY i (V) @@y ol -

s Aty L8 ol dsl e s g

AT A VTVVTVVYT A






Utility Models,
The Needl fow BProtection
i Qataw

Dr. Mohamed Salem Abou El Farag -

V AV ANAAAA Y

*) College of Law, Qatar University.






Dr. Mohamed Salem Abou El Farag

dadl naalo
Axdielt zilad
a2 B Lg dales 1045 359 s

OSagy Anaiel) ziled laliniie emd 30 Jlaol & ksl diey paall
DSy oeliall Gudailly duel ¥l sglaztly sastl Gl (ealall fan
DS ¥ STy @il eliall all e Laialy Ut IS0¥1 Liel
el ¥l Bglanll dayi N yEiy 4] a5l cllad Lo guinga (3950 o
CALM &3\.411 eUa.u L;gj.fa.?d‘ t).&m” di9 0 9B 2@)5_” 008 (ya d.\.@i‘j
Mﬁ“‘"‘gﬁ“:‘-‘-‘:u&‘ié“ﬂ‘ﬁ dadiall

Ao LEBY | O LalSH

atlal 3Ll Faliie s LWl Beell sl LS Y




Utility Models The Need for Protection in Qatar

Abstract

With the aim to encourage innovation and create
a knowledge-based economy, the Qatari legislative is
considering introducing a mechanism in line with which
utility models shall be protected. Inventions can be
protected by patents law but the requirements of this law
must be satisfied, namely novelty, inventive step (non-
obviousness) and industrial applicability. Aninnovation can
be regarded as an obvious improvement over the existing
art but it cannot be a subject for a patent application since
it lacks the requirement of an inventive step. The aim of
this paper is to provide the Qatari legislative with a utility

models system that can be adopted in Qatar.

Keywords:

Intellectual Property, Utility Models Protection, Patent
Protection, Qatar, Innovations, Development, World Trade

Organization.
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1. INTRODUCTION

As one of the most competitive economy in the region,
Qatar seeks to be a knowledge-based economy. Innovation
plays a fundamental role in achieving that goal. Providing
a legal framework for the protection of innovations and

inventions is crucial in this regard.

Qatar has already introduced a number of laws that
deal with the protection of intellectual property, such as
copyright law no. 7 of 2002; trade marks and industrial
designs and models law no. 9 of 2002;" trade secrets law

no 5 of 2005;® and patents law no 30 of 2006.°)

On the other hand, there is no system for the protection

of utility models has been adopted until now. Utility models

1 - For more details on this law, see Mohamed Salem Abou El Farag ‘Trade Marks
Protection in Qatar: A Study of the Basic Concepts in the Law No. 9 of 2002’
(2010) 4(2) The Legal and Judicial Journal, Centre for Legal and Judicial Stud-
ies, Ministry of Justice, Qatar 105-124. It should be noted that the law of Trade
Marks, Trade Data, Trade Names, Geographical Indications and Industrial De-
signs and Models was published in the Official Gazette, issue no: 8- date of
publication: 26-8-2002- p. 120.

2 - For more details, see Mohamed Salem Abou El Farag, ‘The Protection of Trade
Secrets in Qatar’, a chapter in ‘Intellectual Property Rights: Development and
Enforcement in the Arab States of the Gulf’ edited by Prof. David Price and
Alhanoof AlDebasi (Berlin &London: Gerlach Press, 2017). It should be noted
that the law on the protection of Trade Secrets (Law no. 5) in Qatar was pub-
lished in the Official Gazette, issue no: 5- date of publication: 24-5-2005- p. 79.

3 - On this law, see Mohamed Salem Abou El Farag, ‘Patents Protection in the
State of Qatar: A Critical Analysis of the Law No. 30/2006.” (2011) 5 (2) The
Legal and Judicial Journal, Centre for Legal and Judicial Studies, Ministry of
Justice, Qatar. It should be noted that the Patents Law of Qatar was published
in the Official Gazette, issue no: 11- date of publication: 12-12-2006- p. 515.
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are regarded as important tools for small and medium
enterprises (SMEs)" that do not make great or substantial
improvement or amendments to existing products. As it
was rightly stated, utility models “are primarily used for

mechanical innovations.”®

Due to its importance, the government of Qatar is
considering introducing a system for the protection of
utility models. The aim of this paper is to provide the
Qatari legislative with a utility models system that can be
adopted. The paper shall highlight the solutions adopted in

other jurisdictions with a view of benefiting from them.®

1 - Generally speaking, SMEs are “non-subsidiary, independent firms which

employ fewer than a given number of employees. This number varies
across countries. The most frequent upper limit designating an SME is 250
employees, as in the European Union. However, some countries set the limit
at 200 employees, while the United States considers SMEs to include firms
with fewer than 500 employees. For more details, see the Organisation for
Economics and Co-Operation and Development (OECD), OECD SME and
Entrepreneurship Outlook (Paris: OECD, 2005) p.17. Available at: https://stats.
oecd.org/glossary/detail .asp?ID=3123 (last visited October 27, 2018). As for
Qatar, SMEs refer to “the companies registered in accordance with the law of
the State of Qatar, at which number of employees does not exceed two hundred
and fifty (250) employees ... and at which annual turnover does not exceed one
hundred (100) million Qatari Riyals.” For more details, see Qatar Development
Bank (QDB), The State of Small and Medium Enterprises (SMEs) in Qatar
(Qatar: QDB, 2016) p. 19. Available at: https://wlabdemo.com/qdb_sliced3/
The%?20Satate%200f%20SMEs%20in%20Qatar-2016_EN-Web%?20-%20P.
pdf (last visited October 27, 2018).

2 - Judy Winegar Goans, G. Lee Skillington, David Weinstein and Patricia Drost,
Intellectual Property: Principles and Practice edited by Jaleen Moroney (Cairo:
Publisher unknown, 2003), pp. 78-9.

3 - Based on the fact that most of the Qatari legislations are based on the Egyptian

Laws, the paper shall refer to the system adopted in Egypt for the protection of

@ utility models. The provisions concerning utility models in the Law on Intel-
\
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The paper shall attempt to define the “utility models”.
After that, it shall provide an overview about patent
protection in Qatar. It shall then deal with the issue of
patents or utility models. Next, it shall present the term
of protection in different countries, then a conclusion

presenting the outcomes of the research.

2 - PROTECTABLE SUBJECT MATTER

A utility model® is granted for “each new technical
addition in the building or formation of means, tools, kits or
their parts or products, preparation or production methods

of the aforesaid and all items that are in current use.”®

As can be seen, novelty is a requirement for obtaining
utility models protection. In this regard, this regime is
similar to that of patents. However, the condition of an

inventive step is not required in the former unlike the latter.

lectual Property Rights no. 82 of 2002 are to be found specifically in Articles
29-31. However, there are a number of common rules laid down for both pat-
ents and utility models in other provisions of the said law. It should be noted
that such an alternative proprietary regime is granted for the first time in Egypt.

1 - On utility models, see generally Dan Prud’homme, Creating a ‘Model” Util-
ity Model Patent System: A Comparative Analysis of the Utility Model Patent
Systems in Europe and China, (China, Beijing, IP Key Project Working Papers
Series, 2014); Uma Suthersanen, Utility Models and Innovation in Developing
Countries, (Geneva, ICTSD, 2006); Uma Suthersanen, ‘A Brief Tour of “Utility
Model” Law’ (1998) 20 (2) EIPR 44.

2 - Art. 29 (1) of the IPRs law of Egypt.
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Attaching a pencil and pad of paper to a case of a
telephone (note that the telephone itself was the subject of
a patent application) is an example of an innovation that
would be subject matter for a utility model application.”
The innovation here is considered to be “an obvious
improvement over the existing art.”® But it cannot be a
subject for a patent application since it lacks the requirement

of an inventive step.®
3 - PATENT PROTECTION IN QATAR:®

In order for a patent to be granted, an invention must
meet the patentability criteria, namely, novelty, an inventive
step (non-obviousness) and industrial applicability. Also,
there are a number of other requirements that must be
respected in order for a patent to be granted. After that, we
shall discuss the rights to be enjoyed by the inventor after
the granting of the patent.

1 - It should be noted that “the shape of the telephone, the layout of buttons or
the placement of the screen on which the numbers are displayed, would be the
subject of an industrial design registration, because they relate to the appear-
ance of the item ... a phone that has a black case performs the same function as
one with a clear case, but each gives a different appearance.” See Goans et al.,
op. cit., pp. 78-9.

2 - Ibid.

3 - Ibid.

4 - This part is mainly based on Mohamed Salem Abou El Farag, ‘Patents
Protection in the State of Qatar, op. cit., p. 7 et seq.
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3.1. Patentability Criteria

3.1.1. Novelty

The law does not employ any standard of novelty.
Patent laws around the world either adopt the “absolute

novelty” standard or the “relative novelty” standard.

The absolute standard of novelty means that the claim of
new technical information must not be part of the “known
knowledge” or the “state of the art.”"” The state of the art
is judged by examining all previous information or “prior

bh

art.” “Prior art being constituted by everything [whether
a product, a process, information about either, or anything
else] disclosed to the public anywhere by means of written
or oral disclosure, by use [particularly use by local and
indigenous communities], or by any other way by which

the invention is realised before the relevant filing date of

1 -Sees.2 (1) of the PA 1977 and Art.54 (1) of the EPC. The US Law (35 US Code
section 102) adopts what is commonly known as “grace period” (one year). If
the invention has become publicly available in the 12 months before the patent
application was filed, the application may still be accepted. Qatar and Egypt do
not provide for such a period. In the first draft of the new intellectual property
rights law of Egypt (Law No. 82/ 2002, Official Journal - ALWAKAA -AL
MASREA, issue No. 22 bis, June 2, 2002) [hereinafter IPRs law], the grace
period was mentioned (but only 6 months) but it was later eliminated for one
simple reason. The drafters of the law indicated that such a grace period was
not stated in international conventions or treaties. For more details concerning
the Egyptian Law, see Samiha El Qalyoubi, Industrial Property (Cairo: Dar Al
Nahda Al Arabia, 2016 (in Arabic)) p. 117.
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the patent application or priority date validity claimed in

respect thereof.”

It is evident that prior art, under this definition, includes
all written or oral information that has been in the public
domain whether in Qatar (for example) or abroad. This is not
the case in some countries, such as the U.S., where novelty
is destroyed by written and oral divulgence of the invention
only in that country. Moreover, non-written means such as
public use or sale is not to cause the invention to lose its
novelty so long as it has occurred outside the U.S.® Hence,
only publications made outside the U.S. destroy novelty
under its law.”” Such a situation has permitted bio-piracy®

around the world.®

1 - Art.2(2) of the Patent Regulation of the Cooperation Council for the Arab
States of the Golf.

2 - Carlos M. Correa, Intellectual Property Rights, the WTO and Developing
Countries: The TRIPs Agreement and Policy Options (London: Zed Books Ltd,
2000) p. 57. [hereinafter Correa: IPRs, the WTO and Developing Countries].

3 - Gillian N. Rattray, ‘The Enola Bean Patent Controversy: Bio-piracy, Novelty
and Fish-and Chips’ (2002) 8 Duke Law & Technology Review 6 (referring to
the U.S. law (35 U.S.C.s.102 (a). The author also states that the mere use of the
famous Enola bean in Mexico “without printed publication [was] insufficient to
show a lack of novelty”).

4 - Defined as “the unauthorised and uncompensated expropriation of traditional
knowledge and natural resources,” see Michael Woods, ‘Food For Thought:
The Bio-Piracy of Jasmine and Basmati Rice’ (2002) 13 Albany Law Journal
of Science & Technology 123, p. 134 (also indicating that the general cause
of bio-piracy seems to stem from “the lack of enforceable international laws
that would provide for the protection of the indigenous knowledge and natural
resources of [developing and least-] developed countries”).

5 - Richard Gerster, Patents and Development: Lessons Learnt from the Economic
History of Switzerland (Penang, Malaysia: Third World Network, 2001) p. 17.



Dr. Mohamed Salem Abou El Farag

It should be noted that, in order to destroy novelty, it is
necessary that the description of the invention, whether in
writing or through oral means be as such to enable those

who are skilled in the art to exploit such an invention.”
3.1.2. An Inventive step

The invention must involve a significant addition to the
state of the art to be patentable.® Therefore, an inventive
step is required. “An invention is deemed to involve an
inventive step if, having regard to the relevant prior art, it
would not have been obvious to a person having ordinary
skills in the Art.”® In this regard, it is suggested that the

“skilled but unimaginative worker” test to be considered.®
3.1.3. Industrial applicability

It means that an invention is to be manufactured or made

(if a product) or used (if a process) in any kind of industry,

1 - For example see Art.3 (2) of the [IPRs Law of Egypt. Neither the Qatari Patent
Law nor the Patent Regulation of the GCC mentions such a requirement.

2 - Michael Blakeney, Trade Related Aspects of Intellectual Property Rights: A
Concise Guide to the TRIPs Agreement (London: Sweet & Maxwell, 1996) p.
84.

3 - Art.2(3) of the Patent Regulation of the GCC. Similar definition is contained in
s.3 of PA and Art. 56 of EPC.

4 - To put it differently, ‘a person who is skilled in the art’ refers to ‘the ordinary
level of skill of a person who is familiar with the relevant area of technology’,
Judy Winegar Goans, G. Lee Skillington, David Weinstein and Patricia Drost,
Intellectual Property: Principles and Practice edited by Jaleen Moroney (Cairo:
Publisher unknown, 2003) p. 39.
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including agriculture, fishing, or services."” In other words,
it must be capable of being carried out in practice,” and
not being purely theoretical.”” For this reason, methods of
treatment for people or animals, mathematical methods,
scientific theories, and the like, are excluded under the

Qatari law.®
3.2. Conditions on Patent Application

3.2.1. Respecting the Provisions of Islamic Shaaria’

Law and Public Order

In order to be protected by a patent, an invention must
not be contradicting with the provisions of the Islamic
Sharia’ Law, or violating the public order, public morality

or national security.®

The Patent Law does not define what is meant by

public order.” In many ways, this would be advantageous

1 - Industry should be interpreted in the broadest sense so as to include handicraft,
see Art.2 (4) of the Patent Regulation of the GCC. See also PA s. 4(1) and EPC
Art.57.

2 - Blakeney, op. cit., p. 85.

3 - World Intellectual Property Organisation (WIPO), WIPO Intellectual Property
Handbook: Policy, Law and Use (Geneva: WIPO Publication No. 489(E),
2001) p. 18.

4 - Art. 4(2) of the Patents Law of Qatar.

5 - A similar provision is contained in Art. 2(1) and Art. 4 of the Patent Regulation
of the GCC.

6 - Public order or ordre public “is a French legal concept that refers to the
compelling issues of public policy necessary for a well-ordered society”, see
Goans et al.: IP: Principles & Practice, op. cit., p. 37-8.
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to Qatar since, if adopted, the competent authorities would
be free to determine the appropriate notion of public order.
In doing so, it should be noted that the concept of public
order is not limited to security reasons because it might be
used to “protect human, animal or plant life or health or to
avoid serious prejudice to the environment.”" Therefore,
any inventions that may adversely affect the public order
(or public morality) in its broadest meaning shall not be
protected by the patent regime in Qatar. There are many
examples of inventions that should come under such a
category, such as an invention concerning means of forging
money or official documents and inventions related to

gambling machines.

3.2.2. Principles of National Treatment and Most-

Favoured Nation

In accordance with its obligations under the Agreement
on Trade Related Aspects of Intellectual Property Rights
(known as the “TRIPs Agreement”® of the World Trade

1 - Art.27 (2) of TRIPs and Art. 4 of the Patent Regulation of the GCC.

2 - The TRIPs Agreement is the cornerstone of the current system of international
intellectual property protection. Among other things, the Agreement establishes
minimum standards of protection for the most important forms of intellectual
property, namely copyright and related rights (including those for computer
programs, databases, sound recordings, and audiovisual works); trade marks
and service marks; geographical indications; industrial designs; patents; layout
designs of integrated circuits; and undisclosed information. Plant varieties must
also be protected either by patents or by an effective sui generis system or by
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>> Organization)" and the Paris Convention for the Protection
of Industrial Property (1883),% Qatar provides for the
principle of national treatment.® Art. 5 of the Patent Law of
} Qatar stipulates that “without prejudice to the international
conventions applicable in the State, any person, natural or
judicial, Qatari or non Qatari, who belongs to, or assumes
a real and effective activity centre in any WTO member
state or member entity that enjoys reciprocity with Qatar,

shall be eligible to apply to the Office for a patent and any

} other rights pertaining to it in line with the law hereby.”
} Based on this, any Qatari — whether a natural person or
} juristic person- can submit a patent application. The right
to submit a patent application is also granted any foreigner
> — whether a natural person or juristic person - who belongs

to, or adopts an actual and effectual centre of activity for

4 any combination thereof. For more details on this Agreement, see Mohamed
Salem Abou El Farag, Intellectual Property Law: Basic Concepts, 2nd edition
(Cairo: Dar Al Nahda Al Arabia, 2009) pp. 24-40.

1 - WTO Agreement was adopted as part of the Final Act of the Uruguay Round

which entered into force on January 1, 1995. For a comprehensive account of

4 the negotiating history of the Uruguay Round, see Terence P. Stewart (ed.),
The GATT Uruguay Round: A Negotiating History (1986-1992) Volumes I-II1
(Deventer, The Netherlands: Kluwer Law and Taxation Publishers, 1993). It
should be noted that Qatar has been a Member of the World Trade Organisation
(WTO) since January 13, 1996. For more details, see  https://www.wto.org/
english/thewto_e/countries_e/qatar_e.htm [last visited October 27,2018].

2 - Qatar has been a party to the Pairs Convention since July 5,2000, see http://www.
wipo.int/treaties/en/ShowResults.jsp?search_what=C&country_id=145C [last
visited October 27, 2018].

@ 3 - Art.3 (1) of TRIPs and Articles 2 and 3 of the Paris Convention.

\
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himself or itself in a member or entity of the WTO or that
applies reciprocity with Qatar, even if this country is not a

member of the WTO.
3.2.3. Patent Applications

A patent application must be submitted by the inventor,
his/her authorised agent or assignee to the Qatari Patent
Office.’” The terms and conditions prescribed by the
executive regulations must be taken into consideration
in this regard.? An application may relate only to
one invention.”” The applicant may withdraw his/her
application at any time before the issuance of the final
decision.® Nevertheless, the withdrawal of the application
shall not entail the right to reclaim its documents, or the

right to refund of fees or expenses incurred.”

1 - Art. 6(1) of the Qatari Patent Law and Art. 5(1)(1) of the Patent Regulation of
the GCC.

2 - Art.6 (1) of the Patent Law. It should be noted that the executive regulations of
the Patent Law was issued in July 2018. See the Official Journal; Issue No. 11, p.
144 et seq. A copy of the executive regulations can be obtained from the following
website: http://www.almeezan.qa/LawPage.aspx?id=7647&language=ar [last
visited October 27, 2018].

3 - “Or to aspects that are so related as to constitute a single general inventive
concept”, see Art. 5(1)(3) of the Patent Regulation of the GCC.

4 - Art.6 (2) of the Patent Law and Art. 8 of the Patent Regulation of the GCC.
The later Article contains more details concerning specification, claims and
amendments to his application.

5 - Art.6 (2) of the Patent Law; Art. 6 (1) of the executive regulations; and Art. 8
of the Patent Regulation of the GCC.
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Art. 6(3) of the law lays down that the application may
include the desire to give the priority to an application that
has been previously submitted in a country which is one of
the parties to an agreement or convention concluded with

the State of Qatar.V

The Patent Office shall examine submitted
applications.”? The Office shall be entitled to request all
necessary documents for granting patents.®> The applicant
is entitled to appeal against the Office’s refusal decision
within fifteen days of being notified by a registered letter
before a committee whose membership and competence

are determined by a Ministerial decision.®”

If the patent has been accepted, the Patent Office shall

register and publish it in the manner identified by the

1 - The same Article goes further and determines that the executive regulations
shall decide the details and conditions that govern the application. Art. 3 of
the executive regulations contains the necessary details in this regard. See also
Art.7 of the Patent Regulation of the GCC. The duration of the priority is twelve
months.

2 - Art.7 of the Patent Law and Art. 8 of the executive regulations. For the formal
and substantive examination procedures, see Articles 9-11 of the Patent
Regulation of the GCC.

3 - Art.7 of the Patent Law.

4 - Ibid., Art.7. It should be noted that a decision from the Ministry of Economy
and Commerce concerning the formation of this committee was issue in July
2018. See the Official Journal, Issue 11, p. 153. A copy of this decision can
be obtained from the following website: http://www.almeezan.qa/PrintArticle_
section.aspx?LawTreeSection]D=18087&language=ar&lawld=7648 [last
visited October 27, 2018].
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executive regulations of the law."’ The patent certificate
shall be granted to the person who is authorised to be the
right holder. The certificate must bear registration number
and issue date in addition to other details as specified by

the executive regulations of the law.®

Where there is more than one application submitted
for patenting the same invention, priority is given to the
application date.® In the event of more than one person is
involved in the same invention, they shall have equal right
for patent unless otherwise agreed.” A person shall not be
deemed as an inventor if his/her activities are limited to

executing the ideas.”
3.3. Rights Conferred to the Patentee

In accordance with the Patent Law of Qatar, a patent
shall allow its owner the right to exploit the protected
invention through making, using, offering for sale, selling,
or importing the necessities of legitimate exploitation.©®

No one can exploit the patented invention without written

- Ibid., Art.8(1). See also Art. 10 (3) of the executive regulations.

- Ibid., Art.9(1). See Art. Art. 11 of the executive regulations.

- Ibid., Art.3(1). See also Art. 2(6) of the Patent Regulation of the GCC.

- Art.3(2) of the Patent Law. See also Art. 2(7)(1) of the Patent Regulation of
the GCC.

- Art.3(2) of the Patent Law. See also Art. 2(7)(1) of the Patent Regulation of
the GCC.

6 - Art.9 (2) of the Patent Law.
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permission by its owner." It should be noted that Art. 28
of the TRIPs Agreement details the rights conferred by a
patent. These rights differ depending on whether the patent

claims a product or a process.
3.3.1. Product Patents

Patents relating to a product confer on its owner
exclusive rights to prevent third parties not having his
consent from “making, using, offering for sale, selling, or

importing for those purposes that product.”®

It should be noted that one of the “primary original
objectives” of the pharmaceutical industry for the
TRIPs negotiations was to provide product patents to
pharmaceutical products.”®’ This is due to the fact that a
product patent “grants protection regardless of the method
used to produce the compound or the intended use of the

compound.”®

1 - Ibid., Art.9 (2).

2 - Similar rights granted under Art.12(1) of the Patent Regulation of the GCC.
Also, Art.12(2) states “where the patent subject is a product, the Patent owner
shall have the right to prevent others from manufacturing, use, sale, offering
for sale, or import of the product for such purposes, without his prior consent.”

3 - Jacques J. Gorlin, An Analysis of the Pharmaceutical-Related Provisions of the
WTO TRIPs (Intellectual Property) Agreement (London: Intellectual Property
Institute, 1999) p. 21.

@ 4 - Theresa Beeby Lewis, op. cit., p. 842 [references omitted].
\
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3.3.2. Process Patents

With reference to a process patent, unauthorised third
parties are prevented from “using the process, and from
using, offering for sale, selling, or importing for these
purposes at least the product obtained directly by that
process.”" It is worth noting that when the final product
is not patentable, such as plants and animals, the extended
protection from process to product must not apply. If this
would not be adopted, the prohibition on granting patents

in the said fields will be nullified.®
4 - UTILITY MODELS OR PATENTS

As for the condition that requires that the invention must
involve an inventive step, it means that the invention should
not be obvious to a person skilled in the art, having regard
to any matter forming part of the state of the art.”®) In this

regard, it is suggested that the “skilled but unimaginative

1 - Art.28 (1) (b) of TRIPs. Art.12(1) of the Patent Regulation of the GCC provides
that “As for industrial processes or manufacturing methods of a certain product,
the patent owner shall have the same right to direct products of the said process
or method, in addition to his right to use the process or method thereof.”
Art.12(2) sets forth that “but where the patent subject is an industrial process,
he shall have the right to prevent others from actual use of the process. He shall
also have the right to prevent others from use, and offering for sale, sale or
import of at least the products directly obtained by using such process, for such
purposes, without his prior consent.”

2 - Correa: Patent Rights, op. cit., p. 205.

3 - See Section 3 of the Patent Act of the UK of 1977; and Article 56 of the
European Patent Convention of 1973, as amended.
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worker” test to be considered.’ In other words, patents
require that an invention to make a “substantial contribution
to the art.” In Australia, the judgment of the Full Court of
the Federal Court in Dura-Post (Aust) Pty Ltd v Delnorth
Pty Ltd (Delnorth case July 2009) considered the degree of

inventivity required for patents.

“It held that in considering what degree of inventivity
(innovative step) was required for an innovation patent
found that when assessing innovative step, the Court
must compare the invention as claimed with each prior
disclosure and identify whether any variations between
the claimed invention and the prior disclosure make a
substantial contribution to the working of the invention.
If it did, the innovation was protectable. The Full Court
also accepted the trial judge’s view that “substantial” in

this context means “real”, or “of substance.””?®

In addition to this, obtaining utility models involves

less costs than following the patent way.®

1 - To put it differently, ‘a person who is skilled in the art’ refers to ‘the ordinary
level of skill of a person who is familiar with the relevant area of technology’,
Goans et al., op. cit., p. 39.

2 - John Richards, ‘Utility Model Protection Throughout the World.” Available at:
https://www.ipo.org/wp-content/uploads/2013/03/Utility_Model_protection.
pdf [last visited October 27, 2018] p. 1, ft.2.

3 - Ibid.
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As for obtaining utility models protection, applicants
are entitled —in some countries- to convert their applications
to applications for a patent.’ By the same token, patent
applicants have the right to change their applications to
those for obtaining utility model protection.” Also, the
laws of some countries give the authority to Patent Offices
to ex officio convert utility model applications to patent

applications, if the necessary conditions are satisfied.®

In Egypt, recording the applications shall - in all
cases - revert back to the date of submitting the original
application.” It is worth mentioning that the applicants for
utility model protection are requested to pay a fee on the
submission of their applications in addition to an annual

fee as prescribed by the law and its executive regulation.®

S - DURATION OF PROTECTION OF UTILITY
MODELS

The protection term for the utility model is seven

years starting from the date on which the application is

- See for example Art. 29 (2) of the IPRs law of Egypt.
- Ibid.

- Ibid., Art. 29 (4).

- Ibid., Art. 29 (3).

- Ibid., Art. 31.

O N N R S




Utility Models The Need for Protection in Qatar

submitted to the competent office.’” Thus, unlike patents
that are protected for twenty years, utility models are only
protected for a period of seven years. It must be noted that
the term of protection of utility models is not renewable,®

this is the same as with the patents regime.

7.  CONCLUSION

The understandable objective to implement utility
models system into any law is to “encourage domestic
innovation.”® Also, the adoption of utility models regime
is strongly advised by experts “because of their proven
efficacy in stimulating local adaptation and improvement

of foreign inventions.”®

1 - Ibid., Art. 30 of the IPRs Law of Egypt. This term of protection is the same as in
Greece. In other countries such as Argentina, Austria, Brazil, China Denmark,
utility models are protected for a term of 10 years. For more details, see John
Richard, op.cit.,p. 5.

2 - Ibid.

3 -Ruth L. Gana, ‘Prospects for Developing Countries under the TRIPs Agreement’
(1996) 29 Vanderbilt Journal of Transnational Law 735, at 757 (referring to
China where utility models have been used successfully. The author, on the other
hand, indicates that “no country has made significant progress in technological
advancement through a regime of utility models”). See also Christopher Arup,
The New World Trade Organisation Agreements: Globalising Law Through
Services and Intellectual Property (Cambridge: Cambridge University Press,
2000) at 193 (pointing out that utility models may be seen as suitable for small
and local inventors because of their less demanding requirements).

4 - J. H. Reichman, Implications of the Draft TRIPs Agreement for Developing
Countries as Competitors in an Integrated Market, UNCTAD Discussion Paper
No. 73, UNCTAD/OSG/DP/73 (1993), p. 39.
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Due to its significant importance, the E.U. Commission
recently presented a proposal to adopt the regime” of
utility models.® It is hoped for such a system to be adopted
in the near future in order to advance innovations and

development.®

1 - Utility models can be granted at the national level in the following countries:
Austria, Bulgaria, Czech Republic, Estonia, Finland, France, Germany, Greece,
Ireland, Italy, Poland, Portugal, Slovakia and Spain. See The European IPR
Helpdesk, Your Guide to IP in Europe.’ Available at: https://www.iprhelpdesk.
eu/sites/default/files/documents/EU-IPR-Guide-IP-in-Europe.pdf [last visited
September 20, 2018], p. 25.

2 - See Proposal for a European Parliament and Council Directive approximating
the legal arrangements for the protection of inventions by utility model (1998)
0J C36. See also the Amended Proposal for a European Parliament and Council
Directive approximating the legal arrangements for the protection of inventions
by utility model (2000) OJ C248/56, COM (99) 309 final. For the most recent
updates on this topic in the E.U., see the document entitled “Utility Models”
that is available on the following website: https://ec.europa.eu/growth/industry/
intellectual-property/patents/utility-models_en [last visited October 27,2018].

3 - Paul Torremans, Holyoak and Torremans Intellectual Property Law, 4th Edition
(Oxford: Oxford University Press, 2005), at 160 (the author clearly indicates
that such a system, which is available almost everywhere in Europe, is needed
in the UK).
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